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discussi,  .n  of  the  railroad  rate  question  in  it»  legal, 
cial   mid   cconotnic   bearings   ha»  for  years  com- 
manded a  large  share  of  the  public  attention.     At  length 

debate  has  arrived  at  that  stage  when  the  higher  p> 
cal  con  have  come  to  view.     The  pres* 

ic  Hubjt  the  nature  of  an  intro- 

subjcct  in  its  political  aspects, 
course  of  current  events  seem  to  indicate  that   • 
will  s...  :tuu-  the  paramount  political  issue  in  this 

EFFORTS  O!  KSTATE  COMMERCE  COMMISSION  TO 

ACQUIRE  A                            POWER    WHICH    DOES    NOT 

COM  PC K  UK    GENIUS    OF     OUR    GOVEJUf- 
MEN 

t  almost  from  the  time  of  its  inaugu- 
ration the  I  <  Coinin  vsion  has  sought  to 
acquire  additional  powers  not  compatible  with  the  pc> 
cal  principles  upon  which  our  governmental  institutions 
are  :  rated  with  great  respect  .ind 
effic  the  gentlemen  who  have  been  members  of 

At  an  early  date  the  Commission  assumed  that  it  was  in- 

a  certain  degree  of  judicial  authority      This 

assumption  was  absolut  ;ed  by  Circuit  Judge  Jack- 


son  in  the  case  of  tl  1  Indiana  Bridge  C 

pany  reported  in  the  371)1  Federal  Reporter    Thi^  decifl 
of  Judge  Jackson.  \  -cquciilly   became  a  Justice  of 

the  Supreme  Court  of  the  United  Stares,  has  never  been 
assailed.  The  Commission  the.  Congress  to  grant 

to  it  the  desire^}  authority,  but  in  this  effort  it  also  failed 
in  the  year  1892,  for  the  reason  that  the  judicial  power  of 
the  Uni:  -s,  under  the  Constitution,  is  vested  so! 

in  the  Federal  judici. 

Next  the  Commission  assumed  that  it  was  by  implication 
of  law  invested  with  the  power  to  prescribe  rates  for 
future,  but  in  this  it  was  overruled  by  the  Supreme  Court 
of  the  United  States  in  the  Maximum  Rate  Case  decided 
in  1897 — 167  U.  S.,  479.  Ever  since  the  Commission  has 
strenuously  sought  to  secure  the  desired  power  through 
legislative  action. 

The  general  views  which  the  Commission  has  announced 
in  regard  to  the  nature  of  its  function  may  properly  be 
characterized  as  of  the  Populistic  sort,  all  tending  toward 
the  bureaucratic  or  autocratic  exercise  of  governmental 
power. 

In  the  following  statement,  which  is  in  the  nature  of  an 
introduction  to  the  study  of  the  political  aspects  of  the 
question  under  consideration,  I  shall  confine  attention,  first, 
to  the  nature  of  the  proposition  in  favor  of  governmental 
rate-making,  and,  second,  to  the  inevitable  political  results 
of  the  adoption  of  such  a  policy  as  clearly  indicated  by  the 
unmistakable  lessons  of  history.* 

*  In  the  following  statements  I  shall  quote  ft  ;<>us  state- 

menu  of  mine  on  the  political  aspects  of  governmental  rate-making, 
without  special  reference  to  the  same.— J.  NIMMO,  JB. 


1 

Tli.  I'Rnpi  OR 

01  RATE-MART 

In  its  >  itl  Rqxm,  dated  December  i,  1893. 

at  page  Commiatton  stated  its  conception  of  the  HA- 

and  scope  of  governmental  regulation  of  the  intern*! 
commerce  of  the  <  as  follows: 

:  it  ful  benefit  ol  Iocs- 

011  an  equal  footing,  ao 

.itural  volume,  and 

rescribc  schedule  rates  which  shall  be  reasonably  just 

to  i  r    an<i   carrier  in  a  task  of  vast  magnitude 

and  import  i:«         In  I'.r   j*  r!  .rmance  of  that  Usk  lies 
it  and  pennonent  work  of  public  regulatior. 


Tlu  an    idea  of  placing  the  conduct  of  the 

mercial  and  transpo  interest  of  this  cotr 

the  and  control  of  an  administrative  btn 

'•  Governnu-nt  M so  as  to  give  each  oocnmtr 
the  rightful  benefit  of  location,  and  to  keep  different  com- 
equal  f-  othat  each  shall  circulate 

freeh    and  in  natural   \  U  a  conception  of  dtstribu- 

•he  judicial   mind  has  never  yet 

soared     It  savors  of  what  Napoleon  characterized  as  "the 
ideolog)  of  the  laws  of  nature/1 

It  constitutes  a  striking  il  lust:. it  ion  of  what  is 
mor.lv  known  as  bureaucratic  rule,  which  in  all 
has  ;  to  be  the  antithesis  of  commercial  liberty. 

i>age  59  <nth  annual  report  submitted  Decent- 

ber  2,  1895,  tlu  ssion  said: 

'.lardian  he  public  interests  so  Car  as  inter- 

state rce    is  concerned   is  ur.  *dng   law  in- 

ted   to  this   Commission  •  SOON 


every  question  of  transportation  involves  moral  and  social 
considerations,  so  that  a  just  rate  cannot  be  de:  i  in- 

dependently of  the  theory  of  social  progress.  This  argu- 
ment is  perhaps  as  indefinite  as  it  is  compi 

The  correctness  of  the  latter  observation  is  admitted. 
The  nature  cnt  of  its  "guardianship  of  the  public 

interests11  with  respect  to  the  interstate  commerce  of  the 
country  and  the  application  of  "the  theory  of  social  pro- 
gress" to  the  regulation  of  the  railroads  under  existing 
laws  are  puzzles  which  the  Commission  has  never  yet  ex- 
plained. 

Evidently  the  Commission's  conception  of  its  adminis- 
trative function  is  more  than  Populism — it  is  more  than 
State  Socialism — it  is  fantastic  idealism. 

The  concrete  views  of  the  Commission  in  regard  to  the 
rate-fixing  proposition  were  clearly  expressed  in  an  address 
delivered  by  Mr.  Commissioner  Prouty  before  the  Ameri- 
can Economic  Association  at  its  annual  meeting  in  the 
year  1903. 

COMMISSIONER  PROUTY'S  VIEW  AS  TO  THE  POWERS  WHH '!! 
SHOULD  BE  DELEGATED  TO  THE  COMMISSION. 

Commissioner  Prouty^  ideas  as  to  the  nature  and  extent 
of  the  powers  of  the  Commission  in  prescribing  rates  and 
the  manner  of  administering  that  authority  were  described 
as  follows  on  the  occasion  just  mentioned  :  He  announced 
that  he  was  in  favor  of  a  scheme,  the  effect  of  which  would 
be  to  create  a  fourth  branch  of  the  National  Government 
—"a  Dispensing  Power  in  the  United  States.'1  This 
power,  as  he  clearly  indicated,  would  be  as  independent  of 
the  legislative,  executive  and  judicial  departments  of  the 


Government  as  those  department  are  of  each  otbr 
argnmrni    it  based   upon   the    foliowiog  atteoipCcd    syl- 
logism—  '/.  ,.  refutation  o/ railr*ut*  tm  tk*  t V 

<•  rffitlalio*  tmfdus  control .  tkrrr  ttmacomtroJ 
•ads — kr*ie  tkfte  n  »<»  r* fatal 

outy's  syllogism  lies  in  hit  prem- 
ises. The  American  Railroad  System  if  thoroughly  regu- 
lated  and  controlled  by  an  all-pervading  and  effective 
system  of  aelf -government,  which  Damply  supplemented  by 

:  i  nous  and  effective  State  and  National  governmental 
regulation.  There  is  no  business  in  this  country  which  is 

c  completely  the  subject  of  legal  restraint  than  is  that 
of  railroad  transportation.  The  railroads  are  regulated 
by  States,  I  s  towns,  village  boards  of  trus- 

tees, school  districts,  and  by  almost  every  other  political  sub- 
division  of  the  State.     The  law  of  the  common  carrier 
and  of  the  public  highway  and  the  decisions  of  the  courts 
also  embrace  volumes  of  regulation  applicable  to  the  coo* 
railroad  transportation,  while  the  Act  to  Regulate 
rce  as  amended  amplifies,  extends  and  particnlariies 
the  regulative  piinciples  of  the  common  law  as  developed 
in  its  application  to  the  railroads.     It  has  been 
by  an  eminent  law  '  the  railroad  is  held  to  a 

1  responsibility  in  the  courts  than  any  other  litigant*9 
The  judicial  records  of  the  country  afford  abundant  proof 

he  correctness  of  this  assertion.  Besides,  as  hereinafter 
shown,  the  published  reports  of  the  Commission  afford 
abnnda  'te  fact  that  the  American  Railroad 

System    is  a  most  admirably  regulated  system  of  trans- 
portation.    In  the  these  facts  the  assertion  of 


Prouty  that  th<  uion  or  control 

roads  in  this  count:  aringly 

exposed  his  deep-seated  aversion  to  any  interference 
work    of    railroad  on    by   judicial    authority — at 

ono  rotector  of  civil  rights,  tin-  :   public 

order  and  the  palladium  of  liberty.     He  declared  with  re- 
spect to  governmental  regulation  generally  that  "  it  ca:; 
be  done  through  the  courts,"  and  expressed  the  belief  that 
stem  of  regulation — which  gives  the  Federal  courts 
power  to  suspend  and  finally  set  aside  the  orders  of  a  com 
mission  must  be  of  doubtful  value."     So  he  proposed  to 
eliminate  the    Federal   judiciary   from    any    participation 
whatever  in  the  work  of  regulation. 

Furthermore,  Mr.  Prouty  desired  to  eliminate  the  ki 
lative  and  present  executive  powers  of  government  from 
any  actual  participation  in  the  work  of  railroad  regulation 
and  assign  that  function  exclusively  to  his  proposed  I)U- 
pensing  Power  in  the  United  States.     This  he  stated  as  fol- 
low 

44  It  is  earnestly  insisted  that  the  freight  rate  is  a  commer- 
cial proposition  which  must  be  left  to  the  laws  of  commerce, 
with  which  the  Government  cannot  safely  meddle." 

In  this  he  seems  to  have  had  distinctly  in  mind  a  scheme 
which,  in  effect  would  supersede  the  present  powers  of  ; 
eminent.  He  recommended,  therefore,  that  "  the  laws  of 
commerce"  shall  be  administered  by  means  of  a  duplex 
autocratic  dispensing  power  completely  outside  of  our  pres- 
ent system  of  government. 

Mr.  Prouty  proceeded  to  explain  the  organic  features  of 
his  plan  as  follows  :  It  is  to  embrace  first — the  Commis- 


d  with  the  autocratic  power  of  prescribing  ail 
the  interstate  rates  in  the  country.     Referring  to  the  'sag- 
gestion,  to  permit  the   Federal  courts  to  review  and 
asiit  ml  unreasonable,  t he  orders  of  the  Commiarion" 

r  any  *uch 
ever  give  s.i  Milts,"  adding  "  these  q 


not  of  a  judicial  nature  and  cannot  be  intclligr: 
upon  by  courts,*'     In  this  connection  be  amid : 

court  administers  the  law  as  it  is  laid  down  in  statute 
or  in  prccc<!  fact  upon  tbe  tr- 
of  witnesses.  N  -in  mission,  I!  err  moo  preced- 
ent to  be  a  ispute  generally  arises  as  to 
tlu-  lactv  The  question  is,  v  these  admitted 
conditions  -  lone?  and  this  question  is  largely 
of  judgm 

And  again  : 

ich  a  commission  is  an  expert  body,  * 

si  ill  rest  in  the  good  judgment  of 
hers      i  «>n  is  the  act  of  an  expert  bod. 


He  labored  to  ;  hat  the  work  of  the 

should  be  purely  that  of  a  body  endowed 
power  and  not  subject  to  the  restraint  of  statute  or  pee- 
cedent  or  co 

Ha\  1  tided  any  son  of  judicial  interference  with 

the  work  of  the  Commission,  Mr.  Prouty  proceeded  U> 
plain  the  second  pan  of  his  dual  scheme  of  regulation. 
Conceding  that  tbe  conclusions  of  the  Commission  ought 
to  be  subjected  to  some  son  of  a  review,  he  proposed  a 
tribunal  "  in  the  nature  of  a  commerce  couu,"  a  tribunal 
fully  endowed  with  judicial  attributes :— namely,  tbe  power 
"to  make  decrees  and  execute  process,"  to  •'  hold  office  for 
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life  and  to  possess  all  the  independence  of  judges ;  its  de- 
cisions to  be  final.  Mr.  Pronty  earnestly  protested  that 
his  proposed  commerce  court  shall  not  be  in  any  ma:. 
subject  to  or  related  to  the  Federal  judiciary,  for  he 
maintained  that  the  matters  to  be  reviewed  are  "  not 
properly  law  questions,"  but  "  the  judgment  of  -a  quasi 
legislative  body  "  and,  therefore,  that  "  the  review  of  such 
a  judgment  is  not  a  judicial  function  "  and  its  proceedings 
"  are  not  lawsuits,"  the  question  to  be  decided  in  each  case 
being  "  largely  one  of  judgment." 

Thus  he  proposed  to  create  an  administrative  board, 
bearing  the  name  of  a  court  and  fully  endowed  with  judicial 
attributes  in  the  face  of  the  constitutional  provision  that 
"  the  judici?!  power  of  the  United  States  shall  be  vested  in 
one  Supreme  Court,  and  in  such  inferior  courts  as  the 
Congress  may  from  time  to  time  ordain  and  establish."  It 
goes  without  saying,  that  Mr.  Prouty's  proposed  "  Com- 
merce Court"  would  be  simply  an  administrative  bureau 
endowed^with  an  autocratic  dispensing  power,  and  there- 
fore similar  in  character  to  his  proposed  commission. 

It  is  difficult  to  imagine  a  more  glaring  political  solecism 
than  the  proposed  commerce  court  endowed  with  judicial 
attributes^but  without  a  judicial  function  or  a  legal  duty 
to  perform.  Besides,  as  hereinafter  shown,  the  whole 
scheme  is  in  a  political  sense  revolutionary. 

Referring^  particularly  to  the  questions  which  would 
come  before  this  non-judicial  court,  ,Mr.  Prouty  said : 
"  These  questions  are  not  of  a  judicial  nature  and  cannot 
be  intelligently  passed  upon  by  courts " — meaning  the 
Federal  courts. 


He  added : 

judge*  are  not  selected  for  that  purpote. 
of  t)i  c  absolutely  no  expert 

the-  vrrv  nature  of  those  duties  in  a  measure  unfits  then 
appreciate  these  qucstin 

The  error  involved  in  this  assumption  is  apparent. 
Com  !  law — especially  the  law  of  the  common 

carrier — has  for  many  centuries  engaged  the  studious 
though'.  ..!'  tin-  judicial  mind.  And  vet  it  u  gravely  pro- 
posed by  Mr.  Prouty  that  all  this  knowledge  which  by  a 
process  of  evolution  has  been  incorporated  into  the  very 
fibre  of  out  ition  shall  be  set  aside  in  favor  of  the 

ema  of  the  inner  consciousness  of  a  set  of  'wnmit- 

sioners  and  of  judges  without  judicial  function,  guided 
solely  by  their  own  introspections  as  to  the  fitness  of 
things.  The  peculiar  misfortune  of  Mr.  Prouty's  reason- 
ing, in  tins  regard,  consists  in  the  historic  fact  that  so 
many  of  the  decisions  of  the  Commission  have  been  over* 
ruled  by  the  courts  fur  manifest  error  in  regard  to  commer- 
cial and  economic  considerations,  which  mark  the  particular 
function  ol  the  Commit 

In  defense  of  his  theory  Mr.  Prouty  further  said  : 

44  As  well  mi/. hi  il  IK-  provided  thai  dcral>  courts 

shall  enforce  the  laws  enacted  by  Congress,  if  such  laws  are 

lament  reasonable  a  >  permit  the 

Federal  courts  to  review  and  set  aside,  if  found 

able,  the  orders  of  the  Commission.*' 


In  th;-  he  clearly  suggested  that  the  orders  of  the 
mission  should  have  the  same  authority  and  dignity  as  the 


10 

laws  of  Congress.  The  Supreme  Court  has  declared  that 
public  policy  in  certain  cases  is  what  the  lau  but 

presumably,  it  will  be  a  long  time  before  the  people  will 
consent  that  public  policy  in  this  country  shall  be  what 
the  Interstate  Commerce  Commission  directs. 

In  a   word,  the  dual    organization    which    Mr.   Pront\ 
recommended  consists  of  an  autocratic  administrative  board 
supplemented  by  an  autocratic  reviewing  board  forming  a 
duplex    bureaucratic   attachment   to  our  present  form  of 
government   and   constituting   a  full    blown    nis; 
POWER  IN  THE  UNITED  STATES.     All  that  Congress  and 
the   Chief    Executive   would    have    to  do  with    this  new 
branch  of  the  National  Government  would  be  to  create 
it  and  grant  it  plenary  power. 

According  to  Mr.  Prouty's  own  description  of  his 
scheme  it  would  scorn  both  the  substantive  and  adjective 
provisions  of  the  science  of  law  and  of  government  and 
convert  the  Government  of  this  country  into  a  commercial 
and  industrial  autocracy.  Such  a  scheme  would  have  as 
its  most  striking  historic  parallel  the  form  of  government 
proposed  by  Jack  Cade — "  My  mouth  shall  be  the  Parlia- 
ment of  England." 

The  substantial  agreement  between  the  views  expressed 
by  Commissioner  Prouty  and  the  official  utterances  of  the 
Interstate  Commerce  Commission  as  hereinbefore  noted,  is 
clearly  apparent.  True  it  is  that  the  radical  views  of  the 
Commission  and  its  coadjutors  upon  the  subject  of  govern- 
mental rate-making  have  from  time  to  time  been  modified 
so  as  to  constitute  a  mere  entering  wedge.  Such,  for  ex- 


1  : 

>ch-Towu*cnd  Bill.  mi* 

-M..n  tin-  idea  of  an  autocratic  exercise  of  govern- 
power  is  still  dominant  in  the  demand*  of  the  Com- 
mission and  of  t  proponent*  of  its  cherished  scheme . 
Perhaps  it  may  be  admitted,  in  all  fairnev*,  that  Commis- 
M..IH-:    i             -  somewhat  more  radical  in  his  ideas  than 
colleagues,  and  yrt  it  must  be  said  that  in  all  the  at - 
pts  made  by  the  Commission  before  Congress  to  set 
ix>wer  of  i ..  Members  of  the  Commission 
c  stood  as  a  unit  in  t  lie  judi- 
vhich  h              the  beginning  been  the  bulwark 
•al  liberty  and  in  favor  of  that  particular  exalta- 
of  the  autocratic  exercise               executive  power  of 
-.ich  in  all  ages  has  been  of  the  very  essence 
of  ty  ran  ny  and  oppression.    The  demand  of  the  Commission, 
and  of  its  alter  fgo,  the  propaganda  known  as  the  Inter- 
e  Commerce  Law  v             ion,  presided  over   by   Mr. 
:kee,  Wisconsin,  has  varied  consid- 
manner  of  expression  but  in  the  forms  which 
it  has  assumed,  it  has  si                      Hiercd  to  the  idea  that 
all  be  invested   with  the  power  to  prescribe  rates  for 
future  with  the  added  power  to  enforce  its  own  decrees 
— a  strictly  judicial   function.     This  would  constitute  the 
umui.st.ikablc  exercise  of  a  dispensing   power.     All   • 
goes  in  the  face  of  the  declaration  of  Judge  Cool 
chairman  of  the  Commission,  that  Congress  has  not  granted 
10  the  Commission  any  dispensing   power,   adding   that 
••this  would  not  be  consistent   with   ----.ud   principles  of 


WHAT  IS  INVOLVED  IN  THK   1'i 

CRKATK    A     DISPENSING     1  IN    T 

IMTEDSTAT1 

The  nature  and  effects  of  a  dispensing  power,  such  as  that 
proposed  by  the  Interstate  Commerce  Commission,  is  not 
x-ctural.  It  is  historical.  In  all  ages  such  pov.vr  has 
been  the  antithesis  of  judicial  authority  and  a  conconir 
of  tyranny  and  oppression.  The  exercise  of  the  dispensing 
power  through  a  bureaucratic  despotism,  in  the  age  of  Jus- 
tinian, was  an  effective  cause  of  the  downfall  of  the  Roman 
Kinpire.  The  political  struggle  in  England  over  what 
Macaulay  styles  u  that  great  anomaly  known  as  the  dispc-ns 
ing  power"  began  with  MagnaCharta  in  1215  and  continued 
four  hundred  and  seventy-three  years.  During  that  period 
the  people  of  England  were  divided  upon  the  vital 
question  which  it  involved.  The  idea  of  a  dispensing 
power  of  government  was  finally  blotted  out  for  the 
English-speaking  people  by  the  "  Declaration  of  Right  " 
which  terminated  the  British  Revolution  of  1688.  In 
that  document  it  was  declared  "that  the  dispensing  power 
lately  assumed  and  exercised  had  no  legal  existence." 
Macaulay's  History  of  England,  Vol.  2,  p.  525.)  This 
declaration  constitutes  a  fundamental  feature  of  the  British 
constitution  and  is  deeply  engraven  in  the  hearts  and  con- 
sciences of  the  English-speaking  people  of  the  globe. 

The  beheading  of  Charles  I  was  an  incident  of  the  po- 
litical struggle  just  mentioned.  Lord  Coke,  taking  the 
extreme  monarchical  view  declared  that  "  absolute  despotic 
power  in  all  governments  must  reside  somewhere."  A 
hundred  years  later,  however,  Montesquieu  clearly  proved 


that   S'.U-M  jH.wn    is    '.nt.-rly    incompatible   with    personal 
libc 

De  Toqueville,  in  speaking  of  the  administrative  despot - 

involved  in  bureaucratic  government  says :  M  Such  a 

>rcsses,  enervates,  extinguishes  and  stupefies  a 

pco;  tnocracy,  Vol.  a,  p.  333).     A  recent 

writer  of  ability  in  describing  the  evils  of  bureaucratic  rule 

in  •.  »ns  of  i  ope  declares  that  " 

:»  and  bureaucracy  are  incompatible  ccs," 

(Greg,  Miss.,  Essays,  ad  Scries,  p.  55.) 

The  idea  of  creating  any  sort  of  a  governmental  dispens- 

power  in  the  United  States  was  spurned  by  the  men 

who  formed  the  Constitution  of  1787.     In  speaking  of  the 

disposition  of  the  people  of  this  country  at  the  time  of  the 

framing  of   the   National    Con  Joseph   H. 

Choate,  our  late  Ambassador  to  Great  Britain  has  said  : 

11  Hut  all  agreed  in  a  supreme  dread  of  arbitrary-  power, 

whether  it  >h.mld  be  exercised  by  the  executive*,  the  legis- 

e  or  the  jmi: 

The  frames  of  the  Constitution  were  greatly  influenced 
in  their  opposition  to  any  sort  of  despotic  exercise  of  govern- 

tal  power  by  the  utterances  of  Montesquieu  in  "  Esprit 
des  Loi-  i  Mr.  Justice  Holmes  has  charactet ized  as 

epoch-making  book  "     Tlit-rein  the  vital   importance 

.1  independent  judiciary  was  clearly  explained.     T 

^lilv  commended    by  Hamihon  and   also  by 
Judge     Story.       By    way    of     illr.  csquieu 

pointed  to  the  fact  that  certain  monarchical  countries  of 

>pe  which  respected  the  independent  judicial  authority 
were     conservators     of    personal    liberty,    whereas    the 


republics  of  Italy  which  go  a  body  o. 

ned  by  an  independent  judicial  power  were 
cruel  despot  the  particular  type  of  dispen- 

power  which  the  Interstate  Commerce   Com  mission 
poses  to  have  established  in  this  country. 

Our  own  political  history  is  full  of  instruction  upon  tin- 
subject.  Under  the  Confederacy  which  existed  prior  to 
the  year  1789  the  power  exercised  by  the  States  over  the 
internal  commerce  of  the  country  embraced  not  only 
the-  power  to  regulate,  but  even  the  power  to  interdict  inter- 
state trade.  This  led  to  commercial  disorder  and  was  fast 
tending  to  disunion.  Hence  there  arose  coercive  public 
sentiment  in  favor  of  depriving  the  States  of  that  power. 
This  sentiment,  in  turn,  created  a  demand  that  the  internal 
commerce  of  this  country  should  be  absolutely  free,  and  that 
its  foreign  commerce  should  be  impartially  administered. 
Hence  strenuous  objection  arose  in  the  Constitutional  Con- 
vention of  1787  to  granting  to  the  Congress  of  the  United 
States  any  power  whatever  for  the  regulation  of  the  internal 
commerce  of  the  country.  In  the  course  of  debate  this  ob- 
jection was  modified  by  a  proposition  to  grant  such  power 
by  a  two-third  vote  of  both  branches  of  Congress.  But  at 
last  the  limitation  to  the  power  of  Congress  to  regulate 
commerce  as  expressed  in  the  fifth  clause  of  Section  9  of 
Article  i  of  the  Constitution  was  agreed  to.  That  limita- 
tion reads  as  follows:  uNo  preference  shall  In  given  in 
any  regulation  of  commerce  or  revenue  to  the  ports  of  one 
State  over  those  of  another."  It  then  became  possible  for 
the  convention  to  agree  that  Congress  shall  have  power  to 


laws  regulative  of  commerce  by  a  maj< 

thus  it  st.  in.  Is  in  the  Gmstituti  :. id  Lion's  Journal  of 

Constitutional  Convent i 

Besides  there  was  at  that  tune  a  prevalent  and  control- 
ling political  sentiment  in  opjxjsition  to  air  •  de- 
c  upon  a  National  Government  any  sort  of  responsibility 
for  the  «                      prosperity  of  the  i                -r  for  <!• 
mining  the  course  of  its  development.      In  the  competi 
ijgles  of  life  men  submit  t<>  the  results  of  their  own 
.is  to  the  inevitable,  even  unto  death,  but  when 
tlu                 nut  becomes  openly  and  unmistakably  the  a 
tcr  of  their  dest                1  the  anther  of  their  misfortunes, 
then  murmurs  of  discontent  will  U  heard,  and  unless  the 
cause  of                                   .  ed  will  inevitably  culmina: 
public  disorder.     This  was  clear  to  the  men  who  founded 
our  K"vrrmncntal  institutions. 

The  founders  of  the  Republic  also  clearly  saw  that  the 
attempt  to  control  and  direct  the  course  of  development 
of  the  commerce  of  the  country  would  fatally  overload  the 
National  Government  with  jurisdiction.  Besides,  their oppo- 
11  to  any  form  of  autocratic  :y  over  the  business 

affair  of  the  people  was  supplemented  by  an  abiding  faith 
in   the  conservn  inch  inheres  in  the   untrammelled 

That  faith,  in  connection  with  Un- 
constitutional provision  and  limitat  :  mentioned  de- 
fines the  policy  of  commercial  lilx-rty  which  has  escorted 
this  nation  hoin  the  beginning  and  ever  since  has  cor 
tuted  a  muniment » .:  onal  character.  Thomas  Jeffer- 
son was  the  most  conspicuous  apostle  of  that  faith  and  pol 
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In  his  first  inaugural  address  as  President  delivered 
March  4,  1801.  he  recommended : 

'•Government  which  shall  restrain  men  from  injuring 
one  another  and  leave  them  otherwise  free  to  regulate 
their  own  pursuits  of  Industry  and  Improvement." 

And  in  his  first  message  to  Congress  as  President  trans- 
mitted December  8,  1801,  he  said  : 

••Agriculture,  manufactures,  commerce  and  naviga- 
tion, the  four  pillars  of  our  prosperity,  are  the  most 
thriving  when  left  most  free  to  individual  enterprise." 

It  is  one  of  the  many  wonderful  verifications  of  the  wis- 
dom of  the  men  who  founded  our  political  institutions  that 
the  correctness  of  their  views  as  thus  expressed  by  Mr.  Jeffer- 
son, the  chief  apostle  of  liberty  in  this  country,  has  been 
recently  confirmed  in  a  remarkable  mar.ner  in  the  reply  of  the 
Interstate  Commerce  Commission  to  a  resolution  of  the 
United  States  Senate  of  January  i,  1905,  as  to  the  results 
of  its  administration  of  the  act  to  Regulate  Commerce  as 
amended.  From  this  report  it  appears  that  the  total  number 
of  cases,  formal  and  informal,  considered  by  the  Commission 
during  the  eighteen  years  of  its  existence — 1887  to  1905 
— was  about  8,770,  of  which  only  45  cases  were  appealed  to 
the  courts,  and  only  8  cases  were  sustained  by  the  courts. 
During  this  period  the  total  number  of  freight  transactions 
in  the  United  States  was  approximately  three  thousand 
millions  (3,000,000,000) — indicating  that  the  number  of 
adjudicated  cases  was  comparatively  infinitesimal. 

The  results  of  the  administrative  work  of  the  Com  mis- 
sion for  the  eighteen  years  of  its  existence  may  be  sum- 
marily stated  as  follows : 


»7 

Informal  complaints  heard  and  finally  dis- 
posed of  by  the  Commission .  8,000 
Formal  complaints  entertained  \>              »m- 

77° 
Formal  complaints  which  did  not  come  to 

a  final  hearing  370 

Formal  complaints  which  came  to  a  final 

hearing  before  the  ComtnLssi«  ;  400 

number  of   cases    appealed   to   tl it- 
courts  45 
Number  of  cases  in  which  tlu  Commission 
was  sustained  by  the  c  .v 

;•>  (approximately) 3,000,000,000 

If  Mr.  Jefferson  could  return  to  the  scenes  of  this  world 
lu-  would  undoubtedly  add  to  his  enumeration  of  the  "  pur- 
suits of  industry'  and  improvement  "  which  should  he  "left 
free  to  individual  enterprise  KOAD  TRANSPORTATION 

as  being  by  far  the  most  conspicuous  exemplification  of 
splendid  faith  in  the  conservatism  which  inheres  in  the  un- 
trammelled interaction  of  commercial  and  industrial  forces. 
i he  astonishment  of  the  present  age  that  an  enter- 
prise which  has  so  completely  vindicated  the  faith  of  the 
fathers  in  our  peculiarly  American  political  institutions 
should  have  been  selected  as  the  one  upon  which  to  prac- 
tice an  effete  revolutionary  expedient  under  the  absurd 
pretext  of  applying  new  (?)  remedies  to  new  conditions. 

There  is  absolutely  nothing  in  the  experience  of  the 
Interstate  Commerce  Commission  which  affords  the  shadow 
of  an  excuse  for  such  radical  legislation  concerning  rates 
as  that  embodied  in  the  Esch-Townsend  bill  of  the  58th 
Congress,  or  that  advocated  by  Commissioner  Prouiy  with 
the  clearly  expressed  or  implied  assent  of  the  other  mem- 
bers of  the  Commission. 
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WHEREIN  AUTOCRAT:  MS-MAKING  \vo: 

CONFLICT     WITH     THH     FUNDAMENTAL 
PRINCIPLES    OF   COMMERCIAL    LIBERTY. 

In  the  face  of  these  revolutionary  attempts  to  determine 
transportation  charges  through  the  autocratic  exercise  of 
governmental  power  it  has,  time  and  again,  been  proved 
that  railroad  charges  are  absolutely  controlled  by  c 
cial  conditions.  By  the  term  commercial  condition 
specifically  meant  the  practical  exercise  of  the  right  of 
every  producer  to  place  his  product  in  any  market  of  this 
country  or  of  any  other  country  subject  only  to  two  con- 
ditions, namely,  that  the  price  for  which  he  can  sell  in  the 
market  of  the  consumer  shall  leave  him  an  adequate  profit 
above  the  cost  of  production,  and  that  the  transportation 
charge  shall  leave  a  sufficient  margin  of  profit  to  the  car- 
rier. The  latter  condition  is  exceedingly  variable,  rang- 
ing from  a  rate  which  will  pay  a  bare  profit  above  the  cost 
of  moving  the  traffic  up  to  a  rate  which  will  pay  its  full 
proportionate  share  of  all  the  expenses  of  operating  the 
road  and  of  meeting  its  financial  obligations  of  every  de- 
scription. The  right  to  maintain  these  wide  differences 
in  the  rate  charged  for  transportation  services  is  of  the 
very  essence  of  commercial  liberty.  It  is  a  right  of  ten 
times  more  value  to  the  producing  and  commercial  inter- 
ests than  it  is  to  the  railroad  interests  of  the  country. 

The  practical  exercise  of  this  right  begets  an  infinite 
variety  of  relative  rates.  But  trade  has  its  own  policies 
and  its  own  laws,  begotten  of  competitive  struggle.  Gov- 
ermental  regulation  conservative  of  the  ends  of  liberty 
must  not  attempt  to  eliminate  that  struggle,  but  only  hold 


.  ithin    the    restraints   of   justice    and    * 
language  of  Mr.  Jefferson,  Government  n 

ijurinfj  one  another  and  le;t  i    otherwise 

free  to  regulate  -vn    pursuits  of   industry    and    im- 

An>  :«ilc    fo?  lining    rcla 

th.i:i  that  1  by  cor  -.iternal- 

1   as  such   a  dcsjv  «•   of  governmental 

powers.      This  U-uivjn  ;  in  this  con: 

unexampled  in 

othn  (  -.nee  the  dawn  of  civilization.     It  i 

il»le  that  the  American  people  will   ever  abandon 

.vhich    in    all  ages 
has  been  the  swoon  of  existence — the  syncope  of  efi 

of  all  efforts  to  tlu  every  governmental 

>-iing  scheme,  legislative  or  executive,  would  in  f. 

:  ates  on  some  sort  of  a  mileage  basts. 

Hut  this  would  i:u-vital>ly  conflict  with  that  freedom  of  com - 
cc  whic!  those  conditions  as  to  prices 

'jich  have  already  been  :ied. 

le  Heurteau,    Presi- 
dent of  the  OrK  ancc,  before  the  recent 
Interralional   Railway   C<>:i-u^>  m  U'a^Iiin^ton.      On  that 
M.  Heurtea 

The  basis  on  which  freight  rates  are  made  in  Franc* 
is  generally  that  of  distn-  i  fact.  It  is  Impossible 

that  any  Government  or  Government  commission  should 
make  rates  on  any  other  basis." 

See  "  Re*;  .vay  Rates  on  Intel  state  Freight 

Traffic,"  by  Henrv  Fink,  .it  page  2 
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This  is  a  complex  and  somewhat  difficult  subject.  It  is 
my  purpose  to  elaborate  it  at  some  future  occas 

The  proposition  that  freight  charges  are  absolutely  con- 
trolled by  commercial  conditions  may  be  explained  in 
various  ways.  Two  illustrations  of  the  subject  must  here 
suffice : 

The  value  of  the  commodities  transported  annually  on 
the  railroads  of  the  United  States  is  estimated  at  $25,000,- 
000,000,  the  reported  value  of  the  entire  railroad  property 
of  the  country  is  approximately  $14,000,000,000,  and  the 
gross  annual  receipts  of  the  railroads  is  about  #2,000,000,- 

000.  In  view  of  the  enormous  preponderance  of  the  value 
of  commerce  by  rail  over  the  receipts  from  transportation 
services,  it  is  evident  that  the  autocratic  determination  of 
rates  by  a  commission  would  affect  commerce  much  more 
seriously  than  it  would  affect  transportation  and  deal  a 
withering  blow  to  commercial  liberty. 

Again  the  enormous  preponderance  of  commercial  forces 
over  those  of  transportation  is  readily  inferred  from  the 
fact  that  the  value  of  commodities  constituting  the  neces- 
saries of  life  has  increased  considerably  while  the  value  of 
transportation  services  has,  in  a  much  greater  degree,  de- 
creased. The  statistical  abstract  of  the  United  States  for 
the  year  1904,  on  page  461,  indicates  that  the  prices  of  the 
leading  articles  of  daily  consumption  from  the  year  1887, 
when  the  Interstate  Commerce  Act  took  effect,  to  January 

1,  1905,  exhibited  an  increase  of  over  7  per  cent,  whereas 
the  rate  per  ton  -per  mile  charged  on  the  railroads  of  the 
United  States  during  the  same  period  exhibited  a  decrease 
of  24  per  cent 
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Other  evidences  of  the  preponderating  influences  of  com- 
mercial forces  «  sportation  rate*  ini^ht  Jxr  adduced, 
all  •              to  show  that  the  autocratic  contr  rates 
would     impose    upon    the    agricultural,    manufactur 
:i- and  commercial  interests  of  the  country  rcstr.t 
h  greater  and  more  oppressive  than  those  which  it 
could  impose  upon  tin-  railroads. 

CONCLUSION. 

The  fundamental  error  of  the  Interstate  Commerce  Com- 
mission from  the  very  beginning  has  been  that  instead  of 
basing  its  conclusions  and  attempted  expedients  npon  the 
operation  of  i  .  ial  and  industrial  forces  which 

•die  and  dominate  the  incidents  of  transportation,  its 
conclusions  have  been  drawn  from  the  consideration  of 
practical  difficulties  which  are  the  mere  result  of  the  fric- 
tional  resistances  a:  <.-utal  e\  lie  grandest  sys- 

tem of  transportation  the  world  ever  saw,  in  the  various 
stages  of  its  evolution.  Tl.  se  process  of  reasoning 

has  led  to  those  ling  assumptions  upon  which 

whole  revolutio:  erne  of  autocratic  rate-making  are 

based,  and  upon  which  the  threatened  assault  upon  com- 
mercial liberty  and  the  structural  features  of  our  Govern- 
ment is  predicat  ii.it  of  the  45  cases  appealed 
to  the  courts  by  the  Commission  only  8  cases  were  sus- 
tained by  the  courts  is  accounted  for  by  the  fact  that  the 
courts  are  largely  influenced  by  commercial  considera- 
tions which  are  ignored  by  the  Commission.  This  was 
notably  the  cause  of  the  divergence  of  views  in  the  u  Import 
Rate  Case,11  162  U.  S.,  197 
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Iii  vk-w  of  the  facts  just  stated  it  is  respectfully   ^minu- 
ted that  the  first  and  most  urgent  duty  which  now  devo 
upon  Congress  is  to  inquire  as  to  the  potency    and    effects 
of  commercial  forces  upon  the  conduct  of  the    transporta 
tion  interests  of  the  United  States,  and  thus  to  arrive  at  an 
almost  perfect  system  <•;  regulation  for  the  American  Rail- 
road   System    which    to-day    with  all    its    infirmities  and 

•udid  results  commands  the  admiration  of  the  civil: 
globe. 

JOSKPH   NIMMO,  JR 
WASHINGTON,  I).  C  , 

October  9,  1905. 
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